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GORDON M. COWAN, Esq. 
SBN# 1781
Law Office of Gordon M. Cowan
P.O. Box 17952
Reno, Nevada  89521
Telephone (775) 786-6111

Attorney for Plaintiff LAURA LEIGH

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

LAURA LEIGH,

Plaintiff,

vs.                      
              

SALLY JEWELL, in her official capacity as
Secretary of the U.S. DEPARTMENT OF
THE INTERIOR, et al.,

Defendants.
                                                                      /

Case No.    3:13-cv-0006-MMD-VPC

EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER

     Plaintiff LAURA LEIGH seeks a temporary restraining order precluding Defendants

from the harmful conduct herein described.

     This Motion is made in accordance with Fed.R.Civ.P. 65. The Motion is based on

the proposed pleadings and papers on file herein, the original complaint, the

Memorandum of Points and Authorities and supporting documents and on such other

matters as may be presented or which may come before the court.

     Respectfully, August 9, 2013

LAW OFFICE OF GORDON M. COWAN

s/
                                                                       
Gordon M. Cowan Esq., for Plaintiff

MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF
EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER

     Plaintiff LAURA LEIGH submits the following Memorandum of Points & Authorities in
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support of her Motion for Temporary Restraining Order:

THE REQUESTED RELIEF

     The defendants just newly announced a concerning method of rounding up wild

horses from the Owyhee Complex, authorized by the ten-year Environmental

Assessment (“EA”) that is already under scrutiny before the court. The first of such

roundups begins at the Snowstorm Herd Management Area (“Snowstorm HMA” or

“Snowstorm”). The Snowstorm roundups would commence about August 10, 2013 or

days shortly thereafter. The defendants intend to remove 340 wild horses.

     This motion seeks the following:

     1. To immediately suspend or halt the newly announced Snowstorm roundups

where no reliable or credible data exists to justify the defendants’ removal of wild

horses from Snowstorm in the first instance, other than information on which the

defendants may rely which appears based on flawed and outdated data or sheer

speculation and guesswork;

     2. To immediately suspend or halt the newly announced Snowstorm roundups

where the defendants prohibit any and all public and press access, including the

plaintiff’s access (who is credentialed press) to view the government’s operation

activity, the preclusion of which violates fundamental, constitutional First

Amendment notions, particularly the right of access by the press and public to

view government activity, and the freedom of the press, to observe and report to

others within the public, government activity that is newsworthy. U.S. Const.

amend. I;  See also, Leigh v. Salazar, 677 F.3d 892 (9th Cir. 2012). The

defendants’ disregarding of the plaintiff’s First Amendment freedom when

seeking to complete this removal operation in a cloak of secrecy and afar from

public scrutiny, causes Ms. Leigh irreparable harm. Also, there is no need to

preclude the public and press from observing where such roundups by this very

method have been successfully employed elsewhere in other BLM districts,

namely, the following:
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a. The BLM Elko, Nevada District for the Maverick - Medicine HMAs which

allowed public access to observe bait / water trap operations there earlier

this month, August 2013;

b. The BLM Carson, Nevada District for the Deer Run HMA which allowed

public access to observe bait / water trap operations there earlier this

year. Ms Leigh was an observer at this BLM roundup ;

c. The BLM Billings, Montana field office encompassing the Prior Mountains

which allowed public access to observe bait / water trap operations there

August 2012;

     3. To immediately suspend or halt the newly announced Snowstorm roundups

where the method intended to be employed is fraught with the following,

concerning issues:

a. the Snowstorm roundup is based on a purported drought “emergency”

where an “emergency” does not really exist. In truth, 

I. a recent survey of the area completed July 25, 2013 by the plaintiff

while with another public observer and also with a BLM

representative, found horses in Snowstorm to be in good shape

and not lacking water or forage;

II. the defendants allowed other users (cattle) to graze in the usual

and customary grazing rotation and did not preclude their use;

III. the defendants would take a casual 60 day time period to remove

the 340 wild horses;

IV. the defendants are allowing new or expanding mining operations in

to commence in Snowstorm. These mining operations consume

significant amounts of water from the same region;

b. The bait and water trap method of capturing wild horses is intended to

remain unsupervised by as much as 75 percent of the time, even by the

defendants’ own COR who are the very ones responsible for ensuring the
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animals are handled humanely by the defendants’ chosen contractor. This

lack of supervision,

I. subjects wild horses to the same harmful activities occurring

previously with roundups in the Owyhee Complex but this time the

activities would remain unsupervised and undocumented and

would occur afar from anyone’s scrutiny. Plaintiff is informed and

believes there remains a demonstrable, “as practiced,” low regard

for the wild horses in this region, based on historical conduct;

II. even the defendants could not report to their own organization, to

others, to stakeholders, nor to the public, on the condition of, and

handling of horses, during the 75 percent of the time the

defendants’ COR would not be present to observe handling of wild

horses by the contractor. No one would be present to document

injury, mishandling, inhumane handling, deaths, nothing;

III. the method would leave handling and humane care of wild horses

during roundup operations to the very entity / individuals whose

monitoring for humane handling is required, potentially placing wild

horses slated for capture and removal, in jeopardy and to potential

inhumane treatment;

IV. the method subjects young foals and their mares to an artificially

created, unreasonable risk of harm where foals and mares could

become separated during the operation, where young foals could

fall underneath set panels and become trapped on the ground or

trampled by other trapped horses, all of which could not be rectified

in the moment where no one would be present as much as 75

percent of the time to help or correct the harmful condition; that

plaintiff is informed and believes, when such an unreasonable risk

is present that likely jeopardizes the health and safety of targeted

Case 3:13-cv-00006-MMD-VPC   Document 31   Filed 08/09/13   Page 4 of 30



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Cowan Law Office
P.O. Box 17952
Reno, NV 89511
© G.M. Cowan 2013
All Rights Reserved
www.cowanlaw.com Page 5

horses, that this unacceptable course is ill advised, is made with

poor judgment and would constitute “inhumane” conduct as is

defined by law;

V. Even the defendants have indicated previously that bait and water

trap operations in vast regions such as in this region, are ill advised

(presumably because of the lack of monitoring and assurance of

humane care).

     A preliminary injunction hearing had been postponed and is now set August 21,

2013, addressing substantial issues within this EA ten-year plan. Rather than wait for

resolution, the defendants chose to move forward to remove 340 horses from

Snowstorm in a newly defined operation that now precludes all press and public access

to observe the activity. There is no reason to conduct this roundup until after the

preliminary injunction hearing, or on a hearing to resolve the issues raised herein and

by the newly amended complaint, even if there remained a documented valid need to

remove these horses, which remains questionable in the first instance.

     This latest roundup announcement of Snowstorm horses appears to be an end-run

around the court’s process of review, to remove 340 horses before the court is able to

act. The defendants should not be allowed to hide roundups of wild horses afar from

public or press observation in this region where the defendants’ conduct is already

under scrutiny with this action and where the court already expressed concern for

“humane” handling of the horses in this region.

     The defendants’ wild horse holding facilities have remained at capacity (i.e. full) a

considerable period of time. The defendants have made small space in holding to

accommodate the 340 horses they seek to remove from Snowstorm. Should a true

emergency take place in Nevada where it would truly be necessary to remove wild

horses, in that unfortunate event, there would be no place to put those wild horses once

the Snowstorm 340 horses occupy that final space in holding.

     There has been talk at BLM Advisory meetings that it may be necessary to
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euthanize wild horses in holding facilities because facilities are at capacity in horse

populations. Meaning, the 340 horses intended to be removed from Snowstorm are not

being “saved” by the defendants but instead, they would potentially receive a death

sentence at some point following their capture.

     No harm or prejudice would come to the defendants where no roundups have

begun. Also, the defendants intend to take the horses at their leisure, over the course of

60 days, to remove these wild horses. A suspension or cessation of these roundups

would maintain the status quo and would stop the removal of horses that probably

should not be removed in the first instance, until the court could hear this matter.

     Plaintiff just filed her motion to file her First Amended and Supplemental Complaint

which seeks to supplement existing claims and add new claims based on the

defendants’ newly announced method of removing wild horses from the Owyhee

Complex beginning with Snowstorm. (See, Document 30 on the court’s

docket)(“Dkt.30").

STANDARD OF REVIEW

Fed.R.Civ.P. Rule 65 and Injunctive Relief

     Federal Rule of Civil Procedure 65 governs the issuance of injunctions, the purpose

of which are to preserve the status quo pending resolution. See, Chalk v. U.S. District

Court, 840 F. 2d 701, 705 (9th Cir. 1988).  Review of the district court’s denial of a

preliminary injunction is determined under an abuse of discretion standard. Lands

Council v. McNair, 537 F. 3d 981, 986 (9th Cir. 2008)(en banc).

     Denial of injunctive relief is reversed only if the district court abuses its discretion.

Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). "The

district court, however, 'necessarily abuses its discretion when it bases its decision on

an erroneous legal standard or on clearly erroneous findings of fact.'" Earth Island Inst.

v. United States Forest Serv., 351 F.3d 1291, 1298 (9th Cir. 2003) (quoting Rucker v.

Davis, 237 F.3d 1113, 1118 (9th Cir. 2001) (en banc)). If "the district court is alleged to

have relied on an erroneous legal premise, we review the underlying issues of law de
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novo." Id.

LEGAL DISCUSSION

APA Claims 

     Plaintiff brings her original complaint and the proposed first amended complaint

under the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701 et seq. Section 704

provides for judicial review of “[a]gency action made reviewable by statute and final

agency action for which there is no other adequate remedy in a court.” Except for First

Amendment concerns discussed below, where there is no statute otherwise, providing

for judicial review of the defendants’ actions in this case, the actions challenged is to be

final. Ukiah Valley Med. Ctr. v. Fed. Trade Comm’n, 911 F.2d 261, 264 n.1 (9th Cir.

1990). Judicial review of plaintiff’s claims is governed in the usual course by 5 U.S.C. §

706.

     Under 5 U.S.C. § 706(2), the court must set aside agency decisions that are

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law” or 

“without observance of procedure required by law.” 5 U.S.C. § 706(2) (A), (D). Although

the review of an agency decision is “searching and careful,” the “arbitrary and

capricious standard is narrow” and the court cannot substitute its judgment for the

agency. Ocean Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846, 858 (9th Cir.

2005) (internal quotation marks omitted). “This deferential standard is designed to

ensure that the agency considered all of the relevant factors and that its decision

contained no ‘clear error of judgment.’” Pac. Coast Fed’n of Fishermen’s Ass’n, Inc. v.

Nat’l Marine Fisheries Serv., 265 F.3d 1028, 1034 (9th Cir. 2001). In deciding whether

an agency violates the “arbitrary and capricious” standard, the court must ask whether

the  agency “articulated a rational connection between the facts found and the choice

made.” Ariz. Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, 273 F.3d 1229, 1236 (9th Cir.

2001). A decision that is “inconsistent with a statutory mandate or that frustrate[s] the

congressional policy underlying a statute” cannot be upheld. Ocean Advocates, 402

F.3d at 859.

Case 3:13-cv-00006-MMD-VPC   Document 31   Filed 08/09/13   Page 7 of 30



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Cowan Law Office
P.O. Box 17952
Reno, NV 89511
© G.M. Cowan 2013
All Rights Reserved
www.cowanlaw.com Page 8

     Under § 706(2), the court has the authority to enjoin agency action that is not in

accordance with law.  

Chevron and Interpretation of Statute (if applicable) 

     The court reviews an agency’s interpretation of a statute under Chevron U.S.A., Inc.

v. Natural Res. Defense Council, Inc.,  467 U.S. 837, 842–43 (1984). Chevron dictates

a two-step process.  At step one, “if, employing the traditional tools of statutory 

construction,” the court determines that “Congress has directly and  unambiguously

spoken to the precise question at issue, then the unambiguously expressed intent of

Congress controls.” Nw. Envtl.  Defense Center v. Brown, 640 F.3d 1063, 1069 (9th Cir.

2011)  (internal quotation marks and citation omitted) (citing Chevron,  467 U.S. at 843).

At step two, if the court determines that the  statute is “silent or ambiguous with respect

to the specific  issue,” it must determine “whether the agency’s interpretation is  based

on a permissible construction of the statute. An agency  interpretation based on a

permissible construction of the statute  controls.” Id. (citing Chevron, 467 U.S. at 844).

Chevron is referenced and discussed briefly here because the Wild Free-

Roaming Horse and Burro Act does not specifically address that the public or press

could or could not be barred or precluded from observing the handling of wild horses

when managed by the BLM. Besides the illegality of stripping the plaintiff of her First

Amendment freedom of the press and press access, and access to observe as a

citizen, it would certainly not have been Congress’s intent to strip a member of the

press her constitutional First Amendment press access rights to observe wild horses on

public rangelands when handled by their purported stewards. This concept is pointedly

so where the preamble of the Wild Free-Roaming Horse and Burro Act of 1971

provides the following:

Congress finds and declares that wild free-roaming horses

and burros are living symbols of the historic and pioneer

spirit of the West; that they contribute to the diversity of life

forms within the Nation and enrich the lives of the American
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people; and that these horses and burros are fast

disappearing from the American scene. It is the policy of

Congress that wild free-roaming horses and burros shall be

protected from capture, branding, harassment, or death; and

to accomplish this they are to be considered in the area

where presently found, as an integral part of the natural

system of the public lands.

The Wild Free-Roaming Horses and Burro Act of 1971,
P.L.92-195, 16 U.S.C. 1331.

     Plaintiff finds it inconceivable, in the wake of such strongly stated language which

nearly exudes public participation, where such wonderful horses, “enrich the lives of the

American people,” that Congress intended to have these iconic “symbols of the historic

and pioneer spirit of the West” be removed from American rangelands in the cloak of

darkness and secrecy afar from public or press scrutiny, as is what the defendants seek

to accomplish with their new bait/water trap Plan. But under this plan and with these

short-noticed announcements, the public is even precluded from commenting with

concerns because, as is the intended design, the defendants remove the ability of

public comment when they implemented a ten-year process where public comment was

only allowed before the ten-year EA was finalized. Ms. Leigh included her comment

then. 

First Amendment claim 

     The plaintiff challenges the defendants’ procedure in precluding her access to view

bait and water trap roundups where the defendants’ restrictions to viewing the roundups

violate her First Amendment right to observe government activities.1
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     The First Amendment prohibits any law “abridging the freedom of speech, or of the

press [.]” U.S. Const. amend. I. Although the First Amendment does not enumerate

special rights for observing government activities, “[t]he Supreme Court has recognized

that newsgathering is an activity protected by the First Amendment.”  United States v.

Sherman, 581 F.2d 1358, 1361 (9th Cir.1978); see Branzburg v. Hayes, 408 U.S. 665,

681, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972) (“[W]ithout some protection for seeking out

the news, freedom of the press could be eviscerated.”). Leigh v. Salazar, 677 F.3d 892,

897-98 (9th Cir. 2012).

Wild Free-Roaming Horse and Burro Act 

     Under the Wild Free-Roaming Horse and Burro Act (“Wild Horse Act”), 16 U.S.C. §§

1331 et seq., the Bureau of Land Management must immediately remove “excess” wild

horses, which are those that “must be removed from an area in order to preserve and

maintain a thriving natural ecological balance and multiple-use relationship in that area.”

16 U.S.C. §§ 1332(f), 1333(b)(2). Excess horses must be “humanely captured and

removed.” 16 U.S.C. § 1333(b)(2)(iv)(B). “[H]umane treatment” is defined as “handling

compatible with animal husbandry practices accepted in the veterinary community,

without causing unnecessary stress or suffering to a wild horse or burro.” 43 C.F.R. §

4700.0-5(e). Inhumane treatment is defined as “any intentional or negligent action or

failure to act that causes stress, injury, or undue suffering to a wild horse or burro and is

not compatible with animal husbandry practices accepted in the veterinary community.”

Id. § 4700.0-5(f).

DISCUSSION

The Newly Announced Snowstorm HMA Bait/Water Trap Plan    

     The Snowstorm HMA Bait/Water Trap Plan was announced just July 19, 2013. See

the link, http://www.blm.gov/wo/st/en/info/newsroom/2013/july/nr_07_19_2013.html.

See Exhibit 2 attached.

     Plaintiffs’ observations during her July 25, 2013 tour demonstrates that the
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defendants’ contention that the number of horses claimed by the defendants to be

“excess” or above AML in Snowstorm, is not true. See Plaintiff’s declaration, Exhibit 1

attached.

     On July 25, 2013, plaintiff saw very few horses, noting their count and location in her

report. Few horses were found and certainly, there were far fewer than that which the

defendants suggest must be removed as excess horses. Plaintiff is informed and

believes, before finalizing their EA the defendants should have considered but failed to

consider or determine,

a. accurate herd counts to determine AML or “excess” horses;

b. actual movement or actual migration in population numbers, and in what

times of year or seasons the migrations or movement occurs, of wild

horses from adjacent HMAs in the same Owyhee Complex;

c. accurate herd count of a permanent population, if any, that might exceed

AML;

d. causes of movement or migration of wild horse herds and whether the

movement or migration is seasonal;

e. the extent of dynamic herd movement or migration of wild horses;

f. an accurate method of determining future herd populations when

considering a ten-year EA for the removal of horses during that period;

g. ongoing surveys; and 

when nevertheless not taking these factors in consideration before finalizing the EA and

also, when intending to proceed with the removal of wild horses from the Snowstorm

HMA beginning about August 10, 2013 to remove 340 horses, the action is “not in

accordance with law” or, the intended action is arbitrary and capricious, or implemented

without observance of procedure required by law. Also, where the defendants continue

to proceed with rounding up horses from Snowstorm while aware of Ms. Leigh’s and

others’ recent observations of Snowstorm that the population contended by the

defendants to be there, is simply not there currently,  the defendants action is “not in
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accordance with law,” or is arbitrary and capricious, or implemented without observance

of procedure required by law. 

     Plaintiff is further informed and believes, in view of the foregoing, the defendants did

not take into consideration the dynamic change in wild horse populations and range

conditions within the Owyhee Complex when adopting and finalizing a ten-year process

through their final EA, they did not take into consideration before finalizing the EA, true

relevant factors likely to occur in the future of the plan (i.e. within the next several years

of the ten year EA); and in failing to consider and accommodate dynamic and changing

wild horse populations and range conditions occurring in future years of the ten-year

EA, the example being the substantial differences in population of Snowstorm found

July 25, 2013 versus the surveys of populations occurring more than a year and two

previously, that the defendants have made clear errors of judgment in finalizing a ten-

year EA and also in following through with roundup horses at Snowstorm where in truth,

there is no emergent need, there are no excess horses there, and the horses there are

in good health and condition. See Ms. Leigh’s declaration, Exhibit 1 attached.

More Specifics of Snowstorm and No Reliable or Competent Data

     Regarding the Snowstorm HMA wild horse removal plan, Plaintiff is also informed

and believes: 

a. BLM intends to commence a bait / water trap operation at the Snowstorm

HMA beginning August 3, 2013 to set up panels such that roundups could

commence August 10, 2013 and continue the 60 days thereafter; 

b. Snowstorm HMA is located in the southwestern portion of the Owyhee

Complex. The Snowstorm HMA encompasses 103,644 acres of public

lands and 13,465 acres of private land;

c. the defendants intend to remove 340 wild horses with a bait / water trap

method;

d. the defendants’ current justification to remove the Snowstorm horses is
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based on either one or two population surveys of the Snowstorm HMA,

both of which are outdated and do not reflect current range conditions or

current wild horse populations; a survey conducted two year past, in May

2011 estimates the population at 577 horses while the survey completed

in September 2012 estimates the population at 537 horses; but no current

data is available to determine an accurate, permanent population at the

entire Snowstorm HMA; and also, not even minimal data has been

gathered to count horses that may be found distributed throughout the

complex currently;

e. the EA (Dkt. 1-1) acknowledges there is dynamic movement or migration

of horses between the HMAs in the Owyhee Complex, Snowstorm

included; but the defendants do not take into account this acknowledged

dynamic movement or migration when determining AML or “excess”

horses for future roundups, the intended Snowstorm roundup being the

most recent example;

f. that when these two prior “static” surveys or snapshot moments were

completed (May 2011 and September 2012), the defendants did not

determine the actual resident population, nor the change in population,

based on movement or migration that the defendants acknowledge occurs

(Dkt. 1-1), and the defendants never determined how many horses

historically remain in Snowstorm at any given period or season, nor did

the defendants determine if there is even a permanent population that

remains in Snowstorm; that the permanent population of horses in

Snowstorm, if any, is an unknown number  or “unknown quantity”

currently;

g. the defendants did not consider the foregoing, nor did the defendants

engage in any method to determine the nature, timing or extent of the

movement or migration of horses, between and among HMAs in the
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Owyhee Complex, the Snowstorm HMA included, before entering their

final EA (Dkt. 1-1);

h. the defendants’ recently announced Snowstorm horse roundup, to round

up 340 wild horses with a bait / water trap method, relies on no basis in

fact in regard to the population of Snowstorm horses existing there

currently where the true wild horse population is not known, the true AML

for Snowstorm is not known, the movement or migration of horses in and

out of Snowstorm is not known, the true number of “excess” horses, if

any, remains unknown; and where the prior surveys did not consider

dynamic movement or migration of horses coming and going from

Snowstorm (although the fact of movement is acknowledged in the

defendants’ EA), that those surveys are likewise not accurate in

determining true population of wild horses existing at Snowstorm at the

time those surveys were completed, and reliance on those surveys is

likewise flawed;

I. the announced roundup at Snowstorm is likely to repeat at other HMAs in

the Owyhee Complex and also likely to repeat at Snowstorm in the future

throughout the ten year EA; and

the agency should have considered but failed to consider the foregoing before finalizing

the EA, and when nevertheless intending to proceed with the removal of wild horses

from the Snowstorm HMA, the defendants proceed “not in accordance with law” or, their

action is arbitrary and capricious, or implemented without observance of procedure

required by law; 

     Specific and in addition to the foregoing, with respect to the Snowstorm HMA and

planned roundup operation, Plaintiff is informed and believes, before finalizing their EA

(Dkt. 1-1) the agency should have considered but failed to consider or determine,

a. accurate herd counts to determine AML or “excess” horses;

b. actual movement or actual migration in population numbers, and in what
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times of year or seasons the migrations or movement occurs, of wild

horses from adjacent HMAs in the same Owyhee Complex;

c. accurate herd count of a permanent population, if any, that might exceed

AML;

d. causes of movement or migration of wild horse herds and whether the

movement or migration is seasonal;

e. the extent of dynamic herd movement or migration of wild horses;

f. an accurate method of determining future herd populations when

considering a ten-year EA for the removal of horses during that period;

g. ongoing surveys; and 

when nevertheless not taking these factors in consideration before finalizing the EA and

also, when intending to proceed with the removal of wild horses from the Snowstorm

HMA beginning approximately August 10, 2013 to remove 340 horses, the action is “not

in accordance with law” or, the intended action is arbitrary and capricious, or

implemented without observance of procedure required by law.

     Plaintiff also incorporates the other reasons why the Snowstorm roundups not in

accordance with law as are stated in her proposed Amended and Supplemental

Complaint not addressed herein.

The Plaintiff, Laura Leigh and Standing

     Ms. Leigh maintains standing under 5 U.S.C. § 702 of the Administrative Procedures

Act to seek judicial review of the BLM’s action (or failure to act) where she has suffered

and would continue to suffer actual injury or injury in fact that is within the zone of

interests protected by the relevant federal statutes indicated herein which Defendants

fail and refuse to enforce. The Administrative Procedure Act allows a party "suffering

legal wrong because of agency action, or adversely affected or aggrieved by agency

action" to seek judicial review.  5 U.S.C. § 702.

The court has recognized Ms. Leigh’s standing previously in other cases, to bring
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actions against the inhumane treatment of wild horses.

Plaintiff is an award winning illustrator, journalist / videographer and report on

issues dealing with the American West.   Her published articles and video have

appeared in many venues including Horseback Magazine, KLAS-TV and CNN. Ms.

Leigh is President and founder of Wild Horse Education, a non-profit group devoted to

documenting, reporting to the public and advocating on issues involving wild horses on

public lands. See, www.wildhorseeducation.org. 

Ms. Leigh has attended more BLM roundups the past 36 months than any BLM,

DOI or other government personnel, any journalist, any photojournalist, and any other

member of the public, in her attempts at accurately documenting wild horses in the wild,

and in documenting the Defendants’ management of wild horses.  In the past two years

Ms. Leigh filmed/recorded thousands of hours of video and has amassed more than a

hundred-thousand photos of wild horses on public lands.

Ms. Leigh traveled nearly 200,000 miles since September 2010 to observe and

document wild horses and the BLM’s management practices.  Ms. Leigh has thus far,

traveled in six states to accomplish this work, she visited and attempted to visit multiple

wild horse holding facilities operated or managed by the government. She attended

numerous Advisory Board meetings and also traveled to Denver, CO to participate in

what BLM referenced as a “workshop” toward “problem solving.”  And, she attended

numerous meetings in BLM district offices, she attended RAC meetings (“RAC” is the

BLM acronym for Resource Advisory Council) whenever opportunity presents to provide

public comment.

Ms. Leigh has endured personal searches, vehicle and property searches, road

blocks, background checks, extreme temperatures from minus 10 degrees Fahrenheit

to over 100 degrees Fahrenheit, vehicle breakdowns in remote regions, all in attempts

at gaining access to view and observe and document wild horses on public lands and at

government wild horse facilities and during capture, corralling and transportation for

their removal from public lands.
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Ms. Leigh has endured death threats, discriminatory access, vandalism to her

personal property, significant wear and tear to her personal property, countless hours of

off-road travel and on-road travel, all in attempts at gaining access to view and observe

and document wild horses on public lands and at government wild horse facilities and

during capture for their removal from public lands. 

When not in the field, Ms. Leigh is conducting research on a multitude of wild

horse related topics particularly those involving public lands and interests that compete

with wild horses; she arranges for adoptions of wild horses captured by the BLM from

public lands and is responsible for having caused the adoption of a significant percent

of all horses adopted out by the BLM; Ms. Leigh is a regular publisher of articles

concerning the management of wild horses on public lands.

Ms. Leigh’s life is devoted to documentation and education of the care of wild

horse herds.  Ms. Leigh is dedicated to helping create reform where appearing

necessary, in the management of America’s wild horses.

As a documentarian and photojournalist Ms. Leigh is dedicated to creating

honest dialogue based on the truth about wild horses and burros on public lands; her

goal is to educate the public about wild horses on public lands, including educating on

how wild horses live, thrive, survive, travel, their social order and interaction, how they

become impacted by competing private and also public interests that affect their

remaining habitat, how they are impacted by man and by those charged with the

responsibility of protecting them, who, in this instance, are the Defendants herein. 

As a documentarian and a current historian of America’s wild horses, Ms. Leigh

has gained a deep appreciation of, and respect for, wild horses, not just for a particular

horse or two, nor in a general sense toward all wild horses, but rather, to certain groups

of horses, certain herds exhibiting genetic similarities within defined geographical

regions, and to certain herds of horses who thrive viably where the BLM has had little

involvement, and with specified groups or families of wild horses who thrive and interact

in a dynamic social order among themselves as particular herds in certain remote
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regions within public lands, and which Ms. Leigh photographed or documented multiple

times in the past and also recently, and with whom Ms. Leigh spent countless hours

and days visiting, watching, appreciating and understanding while observing them in

their environment, on rangelands comprising public lands managed by the Defendants.

Ms. Leigh maintains significant history with the Owyhee Complex horses and the

issues surrounding the management of wild horses at the Owyhee Complex.

     Ms. Leigh filed suit previously in this court in 3:10-cv-417 where the Hon. Larry Hicks

agreed with Ms. Leigh when finding the blanket closure of public lands during roundup

activities occurring there in the summer of 2010, violated First Amendment notions.

Judge Hicks allowed an emergency roundup based on perceived drought conditions to

continue. BLM claimed at the time, the Owyhee horses were in such degraded

condition that 75 percent of the population would expire in three days’ time if not

immediately removed. With this unprecedented assertion, the court allowed the removal

of those horses on an emergency basis. BLM allowed no independent or public

confirmation or observation of a single horse rounded up in Owyhee in 2010 and

intentionally chose private land to place its traps and alerted the Sheriff to arrest those

who trespassed on private land if public observers attempted to independently view the

capture of these horses. And, an independent range expert who visited the same area

immediately following the conclusion of the Owyhee 2010 roundup, where the purported

“drought emergency” existed, found no evidence of a drought emergency and instead,

found normal range conditions for that time of year. Meanwhile, not a single horse

perished at Owyhee in 2010 until the BLM commenced its roundup. And several horses

perished when the BLM engaged the roundup process.

Ms. Leigh engaged the BLM on the inhumane issues raised by this suit in the

avenues open to her.  Ms. Leigh commented on the Preliminary EA to the issues of

“transparency” and to “humane care” among other issues. Ms. Leigh’s organization,

Wild Horse Education out an alert and the organization’s supporters likewise provided

comment.
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Understanding that she as but a mere citizen having no other recourse

whatsoever to act when an agency who operates with broad discretion, contrary to

laws, where the activity or inaction causes her harm as averred herein, Plaintiff is

compelled to bring the improper conduct to the attention of the courts, to ask for the

court’s help, to stop and enjoin further inhumane conduct toward the Owyhee Complex

wild horses during the BLM’s described processes, and to prevent her further

perceptible harm.

Plaintiff maintains a right to seek judicial review of agency action (or lack of

action) under the Administrative Procedure Act, which allows a party "suffering legal

wrong because of agency action, or adversely affected or aggrieved by agency action"

to seek judicial review.  5 U.S.C. § 702.

Plaintiff suffered and continues to suffer an invasion of a legally protected

interest, her First Amendment constitutional right to access to observe and report

government agency activity, when she is precluded from meaningful observation of wild

horse roundups, from trapping and handling of wild horses to shipment and

warehousing of wild horses.

Plaintiff’s perceptible harm is concrete and particularized, and imminent, and not

conjectural or hypothetical, that there is a causal connection between her perceptible

harm and the conduct complained of. And, the continuing threat of such perceptible

harm to her person would be redressed with the imposition of an emergency temporary

restraining order and preliminary and permanent injunctive relief as requested herein

and in following motions.

Plaintiff believes her requested relief is traceable to the defendants’ preclusion of

her to observe, document and report to the public, the activities of the defendants when

they begin and continue the bait and water trapping intended with the newly crafted,

“tiered” EA.

Plaintiff has no other avenue of recourse but to seek injunctive relief in the courts

where she has pursued every avenue available to her in the ordinary course, to attempt
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to gain transparency in the defendants’ activities at the Owyhee Complex.

Winter v. Natural Resources Defense Council Criteria

In applying the factors required by Winter v. Natural Resources Defense Council,

Inc., 551 U.S. 7, 129 S.Ct. 365 (2008) and Alliance for the Wild Rockies, 632 F.3d

1127, 1134-35 (9th Cir. 2011), in deciding whether injunctive relief should issue, the

Plaintiff satisfies all Winter elements, as follows:

     1. Likelihood of Success on Merits.

Right of Access - First Amendment 

     Plaintiff has at least shown “serious questions” going to the merits of her claim for

First Amendment press access violations where the Plan specifically prohibits all public

observation of, and access to, wild horse roundups within the Owyhee Complex and

Snowstorm that involve bait/water trapping.

     A qualified right of access for the press and public to observe government activities

has long been recognized by the courts. The right originates in a series of cases in

which the media sought to observe criminal judicial proceedings, beginning with

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S.Ct. 2814, 65 L.Ed.2d 973

(1980). In Richmond, newspaper reporters challenged an order that excluded the public

from a murder trial. Id. at 560, 100 S.Ct. 2814. The Supreme Court reversed the closure

order, and held that the First Amendment provides the public with a right to attend the

trial. Chief Justice Burger for the majority wrote that “[f]ree speech carries with it some

freedom to listen,” and that “the First Amendment guarantees of speech and press,

standing alone, prohibit government from summarily closing courtroom doors which had

long been open to the public at the time that Amendment was adopted.” Id. at 576, 100

S.Ct. 2814.

     In Press–Enterprise v. Superior Court, 578 U.S. 1, 106 S. Ct. 2735 (1986) (Press-

Enterprise II), the Supreme Court explained a two-part test for right of access claims.

First, the court must determine whether a right of access attaches to the government
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proceeding or activity by considering 1) “whether the place and process have

historically been open to the press and general public” and 2) “whether public access

plays a significant positive role in the functioning of the particular process in question.”

478 U.S. at 8–9, 106 S.Ct. 2735. Second, if the court determines a qualified right

applies, the government may overcome that right only by demonstrating “an overriding

interest based on findings that closure is essential to preserve higher values and is

narrowly tailored to serve that interest.” Id. at 9, 106 S.Ct. 2735 (internal citation

omitted). 

     In Leigh v. Salazar, 677 F.3d 892, (9th Cir. 2012) the Ninth Circuit adopted the

Press-Enterprise II  analysis in reviewing First Amendment “press access” challenges,

where a journalist, Ms. Leigh, was unreasonably precluded from observing and

reporting government activity during wild horse roundups occurring at the Silver King

HMA, located in Nevada.

     Re. “whether the place and process have historically been open to the press and

general public,” the horses within the Owyhee Complex are public resources. The

Owyhee Complex itself includes vast regions of public lands in northern Nevada where

the public recreates and has freedom of access in the ordinary course, many of whom

enjoy watching wild horses in the wild in this particular region. Also, the process of

rounding up horses has been historically significant and open to the public long before

the Wild Horse and Burro Act was put in place. The public was not restricted from

access to wild horse roundups until the most recent past few years when photos taken

of the defendants’ roundup methods, unfortunately, embarrassing to the defendants,

caused the defendants to react by restricting access of the public and press to their

roundup activities.

     Re. “whether public access plays a significant positive role in the functioning of the

particular process in question,” this concept is easily resolved in the plaintiff’s favor.

Public scrutiny of roundup activities plays an important role in keeping horses healthy

and causing horses to be handled and managed in a more humane manner. Prior
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actions raised by this suit previously, demonstrates that inhumane conduct toward wild

horses in the Owyhee Complex and the area of the Plan, occurred in the past, and

would have remained unchecked if the plaintiff had not captured at least some of these

moments and brought it to the court’s attention. This court responded, banning

dangerous helicopter operation.

     Public access plays a role in keeping government healthy and in check.

"Publicity is justly commended as a remedy for social and

industrial diseases. Sunlight is said to be the best of

disinfectants; electric light the most efficient policeman."

Buckley v. Valeo, 424 U.S. 1, 67 (1976) (quoting Louis D.

Brandeis, Other People’s Money 92 (1914)). 

     In the Federalist Papers, James Madison addressed the people of New York,

offering the following:

The interest of the man must be connected with the

constitutional rights of the place. It may be a reflection on

human nature, that such devices should be necessary to

control the abuses of government. But what is government

itself, but the greatest of all reflections on human nature? If

men were angels, no government would be necessary. If

angels were to govern men, neither external nor internal

controls on government would be necessary. In framing a

government which is to be administered by men over men,

the great difficulty lies in this: you must first enable the

government to control the governed; and in the next place

oblige it to control itself. A dependence on the people is, no

doubt, the primary control on the government; but

experience has taught mankind the necessity of auxiliary
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precautions.2

     Where Ms. Leigh is able to prove the government’s total ban to the public and to her

from bait/water trap operations, which involves a public resource (America’s wild

horses) which are removed from public lands traditionally open to the public, by an

activity operated by the government and which processes had been made available to

the public previously and elsewhere, where she maintains standing to bring the claim,

and where it is said that one suffers irreparable injury for even the minimal loss of a

constitutional First Amendment freedom (see below), Ms. Leigh is able to prove all

facets of a First Amendment, constitutional violation. She likely prevails on the merits. 

Arbitrary and Capricious, Abuse of Discretion, Not in Accordance With Law, etc.

     The plaintiff also prevails on the merits when demonstrating the defendants’ decided

method in rounding up wild horses from this location is “arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with law” or “without observance of

procedure required by law” where removal of horses is not validly based on relevant,

competent, current data. See, 5 U.S.C. § 706(2) (A), (D). Plaintiff contends the

defendants’ EA and decision is arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law, or is without observance of procedure required by

law when the defendants proceed to round up wild horses without accurate, competent

or valid data concerning the populations existing in the region. Plaintiff incorporates her

allegations made in her proposed amended and supplemental complaint addressing the

issue.

     The defendants are allowed only to remove “excess” horses, although in this
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instance, they do not have the data to support the removal, let alone what might be

considered excess horses, even population studies for AML considerations. In truth, the

decisions to remove 340 horses from Snowstorm is a farce.

     Plaintiff also contends the decision is arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law, or is without observance of procedure required by

law where the Plan removes the BLM’s own COR by as much as 75 percent of the time

wild horses are handled by the contractor, where COR’s purpose is to ensure the

humane treatment of the wild horses targeted for capture. How the BLM’s COR could

accomplish the task assigned them of ensuring humane handling by the contractor, of

wild horses captured by this plan, when this task is delegated to the one, the contractor,

over whom the COR must oversee, is incredible and contrary to the intent underlying

the Wild Horse and Burro Act which requires “humane” handling of these horses.

Plaintiff contents this decision is arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law, or is without observance of procedure required by

law.

     2. Irreparable Harm

     Immediate irreparable harm occurs the moment Ms. Leigh is precluded from

observing and photographing the government’s activities at wild horse traps where she

would be stripped of her First Amendment freedom to observe and report activities of

the government.

“[t]he loss of First Amendment freedoms, for even minimal

periods of time, unquestionably constitutes irreparable

injury” for purposes of the issuance of a preliminary

injunction.

Elrod v. Burns, 427 U.S. 347, 373, 96 S. Ct. 2673, 49 L. Ed. 2d 547 (1976).

See also S.O.C., Inc. v. County of Clark, 152 F.3d 1136, 1148 (9th Cir.1998) (holding

that a civil liberties organization that had demonstrated probable success on the merits
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of its First Amendment overbreadth claim had thereby also demonstrated irreparable

harm).  See also, Sammartano v. First Judicial District Court, in and for County of

Carson City, 303 F.3d 959 (2002)(The loss of First Amendment freedoms, for even

minimal periods of time, unquestionably constitutes irreparable injury for purposes of

the issuance of a preliminary injunction).

     Plaintiff also suffers irreparable harm where she has a close nexus and connection

to the Owyhee Complex herds several years now, where she is a significant

stakeholder relative to their continued well being, where she has observed more

roundups than even BLM officials (except their contractors) and where she remains

concerned that wild horses are removed only when necessary and lawful. 

     To see and understand that the defendants would be allowed to strip horses from

their habitat when the process in doing so is not legal, is shocking to the conscious.

     3. Balancing Interests

     Allowing public or press observation of bait trapping causes no interference to the

activity and no harm to the defendants. Stopping roundups until methods are put in

place to allow press and public access and observation likewise causes no harm to the

defendants.

     The defendants’ surmising that public observation would interfere with bait trap

operations is dispelled where the same type operations elsewhere, out-of-state in other

herd management areas, has been successfully employed, as outlined briefly, above.

Ms. Leigh is also personally familiar with publicly observed and accessed BLM operated

bait trap operations of wild horses from public federal lands, occurring locally, and she

remains prepared to testify to the same, that the operation was transparent and a

success for the BLM.

    Precluding Ms. Leigh from viewing and observing the activity, particularly the

interaction between the contractor and horses during capture, temporary holding,

handling and transportation, strips Ms. Leigh of a guaranteed constitutional right of
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access in a locale where, historically, public access to public lands is encouraged and

not restricted. The enjoyment of that constitutional freedom is not retrievable once

removed or lost.

     Conversely, the defendants have no overriding harm where roundups have not

begun and where the defendants play to take horses at their leisure over the course of

a 60 day period. 

     4. Public Benefit

     This court in a similar case filed three years previously which addressed concern

over the blanket closure of public lands for a BLM roundup in the Owyhee roundups

acknowledged,

The court is cognizant of the public interest in this matter

and of the right of the public and press to have reasonable

access to the gather under the First Amendment.

Order, page 3 (Dkt. 18), July 16, 2010 in Leigh v. Salazar, 3:10-cv-417-LRH-VPC

     The benefit to the public and press is significant where the public is informed vis-a-

vis reports and photos from one “covering” roundups in areas in areas the general

public is not able to view because of its remoteness.

“[W]hen the government announces it is excluding the press

for reasons such as administrative convenience,

preservation of evidence, or protection of reporters' safety,

its real motive may be to prevent the gathering of

information about government abuses or incompetence.”). If

a government agency restricts public access, the media's

only recourse is the court system. The free press is the

guardian of the public interest, and the independent judiciary

is the guardian of the free press. Thus, courts have a duty to

conduct a thorough and searching review of any attempt to
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restrict public access.

Leigh v. Salazar, 677 F.3d at 900. Emphasis added.

Clearly, the public interest is served when the press is able to report to the public,

government activity occurring in remote regions where many in the general public would

not be capable of traveling to such remote regions.

     Clearly, too, is the public benefit in having iconic symbols of the American west

remain in health on western American ranges, particularly those in the Owyhee

Complex.

A Final Discerning Issue

  The National Academy of Sciences report released to the pubic June 6, 2013 (i.e., this

year) reaffirms the plaintiff’s concerns relative to the foregoing alleged lack of data upon

which the defendants rely, leading the defendants to inappropriate decisions relative to

the rounding up of wild horses from the Owyhee Complex. The National Academy of

Sciences Report (“NAS report” or “NAS study”), entitled, Using Science to Improve the

BLM Wild Horse and Burro Program: A Way Forward, can be found at the following

web link: http://dels.nas.edu/Report/Using-Science-Improve/13511. The defendants

requested the NAS study, it cost the government in excess of $1.5 million, it took two

years in the making and was completed by 14 top, recognized experts and scientists.3

     The NAS report some of the findings of the NAS study, relative to the defendants’

management of wild horses and relevant to this case, confirms the plaintiffs’ concerns

and allegations. Some conclusions from the report are as follows:

a. the defendants’ Wild Horse and Burro Program has not used scientifically
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rigorous methods to estimate the population sizes of horses and burros, to

model the effects of management actions on the animals, or to assess the

availability and use of forage on rangelands, even though science-based

methods exist for improving population estimates and predicting the effects of

management practices in order to maintain genetically diverse, healthy

populations, and estimating the productivity of rangelands;

b.  the BLM’s management of free-ranging horses and burros is not based on

rigorous population-monitoring procedures. At the time of the committee's

review, most Herd Management Areas did not use inventory methods or

statistical tools common to modern wildlife management. Survey methods used

to count animals were often inconsistent and poorly documented and did not

quantify the uncertainty attached to counts;

c. on information provided to the committee of scientists, the statistics on the

national population size cannot be considered scientifically rigorous. The links

between BLM's estimates of the national population size and its actual

population surveys – the data that underlie these estimates – are obscure. The

procedures used to develop population estimates for the Herd Management

Areas from counts of animals are not standardized and frequently not

documented. It seems that the national statistics are the product of hundreds of

subjective, probably independent judgments and assumptions by range

personnel about the proportion of animals counted during surveys, population

growth rates, and other factors. As a result BLM's reported annual population

statistics, which are based on the assumption that all animals are detected and

counted, probably underestimate the actual number of animals on the range.

d. the defendants’ management practices are facilitating high rates of population

growth. Free-ranging horse populations are growing at high rates because BLM's

removals hold populations below levels affected by food limits. If population

density were to increase to the point that there was not enough forage available,
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it could result in fewer pregnancies and births and lower young-to-female ratios

and survival rates. Decreased competition for forage through removals may

instead allow population growth, which then drives the need to remove more

animals.

     Incredibly, in the face of this study the defendants do nothing to implement

corrective action and instead, continue to “short-notice” new roundup schedules such

as the one involving the Snowstorm HMA.

CONCLUSION

     There is no emergency to justify the removal of Snowstorm horses. There is no

competent or valid or current data supporting the defendants’ decision to remove

Snowstorm horses in the first instance.

     For reasons discussed Plaintiff respectfully requests the court issue immediate

temporary injunctive relief to halt and stop bait/water trapping in Snowstorm until the

concerns as addressed herein are resolved. And, plaintiff requests other and further

relief as the court deems appropriate to implement the foregoing.

COUNSEL CERTIFICATION ON NOTICE
TO DEFENDANTS OF EMERGENCY MOTION

In accordance with Fed.R.Civ.P. 65, as counsel for Plaintiff, the undersigned

hereby certifies he left both email and verbal voice messages today, during normal

business hours Washington D.C. time (EDT), with Defendants’ counsel Mr. Erik

Petersen. Counsel for plaintiff presumes defendants’ counsel would also receive copies

of the filed motion through the court’s CM/ECF system the near instant the motion is

filed with the court.

Respectfully August 9, 2013

LAW OFFICE OF GORDON M. COWAN

s/
                                                                       
Gordon M. Cowan Esq. (SBN 1781)
Attorney for Plaintiff LAURA LEIGH
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List of Exhibits

Exhibit 1 - Declaration of Laura Leigh
Exhibit 2 - BLM Announced Roundup Schedule

CERTIFICATE OF SERVICE
Pursuant to Fed. R. Civ. P.  5(b); LR 5-1

I certify that on the date indicated below, I filed the foregoing document(s) with

the Clerk of the Court using the CM/ECF system, which would provide notification and a

copy of same to counsel of record

Dated: August 9, 2013
    s/

                                                                
G.M. Cowan
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